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Court of Appeals of the District of Cblumbia 

No. 5916. | 

District of Columbia, a Municipal Corporation, Appellant, 

vs. 

Mary F. Selden. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 81317. 

Mary F. Selden, Plaintiff, 

i 

vs. 

District of Columbia, a Municipal Corporation, ^Defendant. 


United States of America, 

District of Columbia, s$: j 

Be it remembered, That in the Supreme Cotirt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the hbove-enti- 
tled cause, to wit: 

1 Amended Declaration. 

Filed Oct. 31, 1932. | 

In the Supreme Court of the District of Colujnbia. 

At Law. 

No. 81317. 

Mary F. Selden, Plaintiff, 

vs. I 

District of Columbia, a Municipal Corporation, defendant. 

The plaintiff, Mary F. Selden, sues the defendant, Dis¬ 
trict of Columbia, a municipal corporation, for that, here- 
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tofore, to wit, the 15th day of January, 1930, and for a 
long time prior thereto, she was employed and served as 
matron in Armstrong High School, one of the public schools 
in the District of Columbia, having been duly appointed 
thereto and continuously served in that capacity from, to 
wit, the 1st day of July, 1917, until the said 15th day of Jan¬ 
uary, 1930; that by virtue of such employment and service 
she was entitled bv law to receive and on the said 15th day 

O' 

of January, 1930 was receiving from the defendant, District 
of Columbia, compensation at the rate of One Thousand 
Four Hundred and Forty Dollars ($1,440.00) per annum, 
payable at the rate of Sixty Dollars ($60.00) on the first and 
fifteenth days of each month; that she was appointed for an 
indefinite tenure of office and until her services were ter¬ 
minated in the manner prescribed by law, she was entitled 
to continue in the service and to receive compensation at the 
said rate, plus an increase of Sixty Dollars ($60.00) per an¬ 
num, commencing July 1,1930, as hereinafter more fully al¬ 
leged, on the first and fifteenth days of each month, con¬ 
tinuously, to and including May 30, 1932, as well as 
2 thereafter. 

That on the said 15th day of January, 1930, the 
Board of Education in and for the District of Columbia 


illegally and unlawfully passed an order terminating the 
plaintiff’s said employment and services from and after 
the said 15th day of January, 1930, and thereupon the de¬ 
fendant, District of Columbia, illegally and unlawfully 
dropped the name of the plaintiff from its payrolls, and 
failed and refused to compensate the plaintiff during the 
period from January 16, 1930, to and including May 30, 
1932, at the rates and on the basis at which she was en¬ 
titled by law to compensation as aforesaid; that the plain¬ 
tiff made numerous and sundry efforts continously up to, 
to wit, the 25th day of July, 1931, to have the said Board 
of Education, whose duty it was so to do, rescind its said 
order terminating her employment and service, but that 
notwithstanding its said duty the said Board continuously 
refused so to do, and on the said 25th dav of Julv, 1931, 
plaintiff filed in this Court a petition for a writ of manda¬ 
mus against each and all the members of the said Board of 
Education to compel them and each of them to restore her 


to her position as matron as aforesaid and to all the rights, 
duties, privileges and emoluments to the same appertain- 
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ing as the same were formerly had and enjoyed! by her, 
said cause being entitled “United States of America, on 
the Relation of Mary F. Selden, Relator, v. H. Barrett 
Learned, et al., Respondents, At Law No. 80078 ”5 and on, 
to wit, the 27th day of October, 1931, the plaintiff iobtained 
a judgment in said cause granting the prayer of j the said 
petition that said respondents and each of them! be com¬ 
manded to restore the plaintiff to her position a$ matron 
as aforesaid and to all the rights, duties, privileges 
3 and emoluments to the same appertaining as the 
same were formerly had and enjoyed by the plain¬ 
tiff, and that the writ of mandamus issue as prayed; that 
thereafter the said respondents duly noted and carried an 
appeal from the said judgment to the Court of Appeals for 
the District of Columbia, and the same was thereafter duly 
heard and affirmed by the said Court of Appeals, Pnd on, to 
wit, the 19th day of May, 1932, the mandate of t|he Court 
of Appeals, of the District of Columbia, affirming the said 
judgment with costs was filed in the Supreme Coijirt of the 
District of Columbia. | 

That on, to wit, the 18th day of May, 1932, ahd before 
the actual issuance of the writ of mandamus, the said 
Board of Education in and for the District of Columbia 
duly passed an order authorizing and directing] that the 
plaintiff be reinstated as matron as aforesaid, effective on 
and after January 16, 1930, at the rate of $1,4|40.00 per 
annum, as shown by the letter of Garnet C. Wilkinson, 
First Assistant Superintendent of Schools, dated May 23, 
1932, and addressed to one of the plaintiff’s attorneys, 
Arthur J. Hilland. That pursuant to the said orper and to 
an agreement between Dr. Frank W. Ballou, Superintend¬ 
ent of the Public Schools for the District of Colombia, and 
Arthur J. Hilland, one of her attorneys, the plpintiff re¬ 
sumed her duties as matron as aforesaid on Map 31, 1932. 
That thereafter, to wit, June 17, 1932, she received a letter 
from Harry 0. Hine, Secretary to the said Boai|d of Edu¬ 
cation advising her that at its meeting, held op June 15, 
1932, the Board amended the minutes of its rfieeting of 
May 18, 1932, so that her reinstatement should take effect 
on and after October 27, 1931, instead of on January 16, 
1930, as originally ordered and on the basis of which 
she resumed her duties as aforesaid. That there¬ 
after, to wit, the 27th day of June, A. D., 1932, a writ 
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of mandamus was issued in the aforesaid cause entitled 
“United States, on the Relation of Mary F. Selden, 
Relator, v. H. Barrett Learned, et ah, At Law Xo. SOOTS,’’ 
against the members of said Board of Education, peremp¬ 
torily commanding them and each of them to restore the 
plaintiff to her position as matron as aforesaid and to the 
emoluments theretofore had and enjoyed by her as of Jan¬ 
uary 15, 1930; that thereafter, to wit, September 7, 1932, 
at its meeting held on that date, the said Board of Educa¬ 
tion passed an order amending the minutes of its meeting 
held June 15, 1932, so that the plaintiff’s reinstatement 
should take effect on January 16, 1930, at $1,440.00 per 
annum; that on, to wit, September 10, 1932, the members 
of the said Board of Education filed a return to the afore¬ 
said writ of mandamus, showing that they had restored the 
plaintiff to her afofesaid position as matron as of January 
16,1930, at $1,440.00 per annum in accordance with the said 
writ of mandamus. 

That on the said 15th day of January, 1930, and for a 
long time prior thereto, the plaintiff’s efficiency rating in 
her capacity as matron as aforesaid was 92.78%, and since 
that time has not been changed or modified; that under and 
by virtue of an Act of Congress passed March 4, 1923, 
known as the Reclassification Act of 1923, the plaintiff, by 
reason of her said high efficiency rating, became and was 
entitled to an automatic increase in salary of Sixty Dollars 
($60.00) per annum on the 1st day of July, 1930; and from 
the said 1st dav of July, 1930, to and including May 30, 
1932, the plaintiff was entitled by law to receive 
5 from the defendant, District of Columbia, compensa¬ 
tion at the i^ate of $1,500.00 per annum, payable at 
the rate of Sixty-two Dollars and Fifty Cents ($62.50) on 
the first and fifteenth days of each month. 

That during the period from January 16, 1930, to July 1, 
1930, there became due and owing from the defendant, Dis¬ 
trict of Columbia, to the plaintiff the full sum of Six Hun¬ 
dred and Sixty Dollars ($660.00), and during the period 
from July 1, 1930, to and including May 30, 1932, the full 
sum of Two Thousand Eight Hundred Seventy-five Dol¬ 
lars ($2,875.00), making a total of Three Thousand Five 
Hundred Thirty-five Dollars ($3,535.00), all for salary as 
aforesaid, and although frequently requested so to do, the 
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defendant, District of Columbia, has not nor lias anyone for 
it, paid the plaintiff the said sum or any part thereof. 

Wherefore, the plaintiff brings this suit and claims of and 
from the defendant the full sum of $3,535.00, 'with 6% in¬ 
terest on each of the aforesaid instalments frojn their re¬ 
spective due dates, besides costs. 

BENJAMIN H. SAUNDERS, 

A. J. H., 

ARTHUR J. HILLAND, | 

Attorneys for j Plaintiff. 

Fiat. | 

Let this be filed. 10/31/32. ! 

LUHRING, j. 

I ’ 

Pleas to the Amended Declaration. 

Filed Nov. 14,1932. 

* # * # * * | # 

Now conies the defendant, the District j of Colum- 
6 bia, and for pleas to the amended declaration filed 
herein, says it is not indebted in manned and form 
as alleged in said declaration, nor to the oxtdnt claimed 
therein, for that: 

1 . The said plaintiff, while acting as matron [n the pub¬ 
lic schools of the District became run down physically 
and in need of rest and on the 13th day of January, 1930, 
made application to the Board of Education fbr leave of 
absence for one year, without pay, beginning January 16, 
1930, as set forth in the printed record made ibart of the 
declaration herein; that the said plaintiff, on jjanuary 15, 
1930, was dropped from the list of employees under a rule 
of the Board of Education providing that matrons when 
unable to perform their duties should be dropped subject 
to be restored when sufficiently recovered to perform such 
duties; that the said plaintiff, through counsel, on Febru¬ 
ary 22, 1930, protested against the order separating her 
from the service, and insisted that she was entitled to a 
year’s leave of absence without pay, as teachers ^ire entitled 
under the rules; that on June 16, 1930, plaintiff advised the 
Board of Education that she had fully recovered her health, 
and asked to be re-instated as of July 1, 1930; thjat on June 
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21 , 1930, the first assistant superintendent in charge of col¬ 
ored schools requested the Health Officer to examine the 
plaintiff to ascertain her fitness for a return to her duties, 
and advised the plaintiff to report to the Health Officer for 
such examination: that nothing further was heard from the 
plaintiff until the 8th day of January, 1931, when she wrote 
to the Board of Education advising that she had hoped 
to appear for physical examination and re-instatement, but 
some of her symptoms had returned and she enclosed her 
application for retirement, which application was 

7 accompanied by a certificate from a physician, one 
John O. Harris, M. IX, of Mount Sterling, Kentucky, 

who stated that she was totally incapacitated for useful 
and efficient service: that her application for retirement 
was rejected on the ground that her services had been 
terminated on January 15, 1930, and she would not be eli¬ 
gible until restored: that on appeal to the commissioner of 
pensions, and therefrom to the administrator of the Vet¬ 
erans Bureau, her application for retirement was denied 
because she had not acquired the fifteen years’ service 
necessary under the Act of June 3, 1926, and was not eligi¬ 
ble under the five year clause of the Act of May 29, 1930, 
as she had been separated from the service before the 
latter Act took effect, all of which appears from pages 15 
and 16 of the printed record No. 5577, in this court, filed 
with the declaration herein and made a part thereof; that 
on October 27, 1931, the Supreme Court of the District of 
Columbia granted a mandamus, directing the Board of 
Education to restore her to her position, which judgment 
was affirmed by the Court of Appeals; that the plaintiff was 
employed at an annual salary of $1,440 up to January 16, 
1930; that pursuant to the peremptory writ of mandamus 
issued in said case the relator was restored to the roll of 
employees as of January 16, 1930, on May 18, 1932; that 
plaintiff was then asked, through her counsel, when she de¬ 
sired to return to work and she designated May 31, 1932, 
as the date for such return; that she was returned to work 
on said date and has been paid the salary therefor ever 
since; that from the 16th of January, 1930, up to May 31, 
1932, plaintiff has been on leave without pay, pursuant to 
her own request, and has neither performed nor offered 
to perform any services as matron in the schools, 

8 and, as defendant is informed and believes, has not 
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been able to perform sueli duties and has beeii out of the 
jurisdiction for the greater part of such periot^. 

Defendant further avers that the plaintiff is hot entitled 
to the automatic increases claimed in the said’declaration 
for that the said Reclassification Act of Maijch 4, 1932, 
provides, in Section 7 thereof: 


4 4 Sec. 7. Increases in compensation shall be allowed upon 
the attainment and maintenance of the appropriate effi- 
ciencv ratings, to the next higher rate within the salarv 
range of the grade; Provided, however, That in no case 
shall the compensation of any employee be increased unless 
Congress has appropriated money from which the increase 
may be lawfully paid nor shall the rate for any employee 
be increased beyond the maximum rate for the grade to 
which his position is allocated.” j 

and that Congress has appropriated no funds o^it of which 
such increases can be lawfully paid for the fiscal years 
ending June 30, 1930, 1931, and 1932; that because of the 
depression prevailing during said years, and now existing, 
Congress made no provision in the Appropriation Acts for 
the payment of automatic increases for such i years, and 
such increases have been temporarily suspended. 

2. For a further plea to said declaration defendant says 
that during the absence of the plaintiff, at her oKvn request, 
and without pay, another incumbent was appointed in her 
place who performed the duties of the position and was 
paid the salary therefor; that the defendant ip not liable 
to be held to pay twice for the same position. 

WILLIAM W. BRIDEJ 
Corporation Counsel , D. C.; 

F. H. STEPHENS, j 
Assistant Corporation Counsel, Zj). C ., 

Attorneys for Defendant. 


Affidavit of Defense. 
Filed Nov. 14, 1932. 


* 


* 


* 


Garnett C. Wilkinson, being duly sworn, says he is First 
Assistant Superintendent in charge of Colored Schools, 
and by reason of such position has personal! knowledge 
of the following facts: 
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That said plaintiff, while acting as matron in the public 
schools of the District became run down physically and 
in need of rest and on the 13tli dav of Januarv, 1930, made 
application to the Board of Education for leave of absence 
for one year, without pay, beginning January 16, 1930, as 
set forth in the printed record made part of the declaration 
herein; that the said plaintiff, on January 15, 1930, was 
dropped from the list of employees under a rule of the 
Board of Education providing that matrons when unable 
to perform their duties should be dropped subject to be 
restored when sufficiently recovered to perform such duties; 
that the said plaintiff, through counsel, on February 22, 
1930, protested against the order separating her from the 
service, and insisted that she was entitled to a year’s leave 
of absence without pay, as teachers are entitled under the 
rules; that on June 16, 1930, plaintiff advised the Board 
of Education that she had fully recovered her health, and 
asked to be reinstated as of July 1, 1930; that on June 
21,1930, the affiant requested the Health Officer to examine 
the plaintiff to ascertain her fitness for a return to her 
duties, and advised the plaintiff to report to the Health Offi¬ 
cer for such examination; that nothing further was 
10 heard from the plaintiff until the 8th day of Janu¬ 
ary, 1931, when she wrote to the Board of Education 
advising that she had hoped to appear for physical exami¬ 
nation and re-instatement, but some of her symptoms had 
returned and she enclosed her application for retirement, 
which application was accompanied by a certificate from a 
physician, one John O. Harris, M. D., of Mount Sterling, 
Kentucky, who stated that she was totally incapacitated 
for useful and efficient service; that her application for re¬ 
tirement was rejected on the ground that her services had 
been terminated on January 15, 1930, and she would not be 
eligible until restored; that affiant says on information and 
belief, on appeal to the commissioner of pensions, and 
therefrom to the administrator of the Veterans Bureau, 
her application for retirement was denied because she had 
not acquired the fifteen years’ service necessary under the 
Act of June 3, 1926, and was not eligible under the five 
year clause of the Act of May 29, 1930, as she had been 
separated from the service before the latter Act took effect, 
all of which appears from pages 15 and 16 of the printed 
record No. 5577, in the Court of Appeals, filed with the 
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declaration herein and made a part thereof; that on Oc¬ 
tober 27, 1931, the Supreme Court of the District of Co¬ 
lumbia granted a mandamus, directing the Boaj*d of Edu¬ 
cation to restore her to her position, which judgment was 
affirmed by the Court of Appeals; that the plaintiff was 
employed at an annual salary of $1,440 up to Jjanuary 16, 
1930; that pursuant to the peremptory writ of (mandamus 
issued in said case the relator was restored to the roll of 
employees as of January 16, 1930, on May 18, 1932; that 
plaintiff was then asked, through her counsel, when she 
desired to return to work and she designate^ May 31, 
1932, as the date for such return; that she was re- 
11 turned to work on said date and has been paid the 
salary therefor ever since; that from tjie 16th of 
January 1930, up to May 31, 1932, plaintiff has been on 
leave without pay, pursuant to her own requesjt, and has 
neither performed nor offered to perform any Services as 
matron in the schools, and, as defendant is infbrmed and 
believes, has not been able to perform such dutibs and has 
been out of the jurisdiction for the greater phrt of such 
period. 

Further, affiant states, on information and Relief* that 
because of the depression since 1929, and now existing, 
Congress made no provision in the Appropriation Acts for 
the payment of automatic increases for the yejirs ending 
June 30, 1930, 1931 and 1932, and such increasesj have been 
temporarily suspended. 

GARNET C. WILKINSON. 

Subscribed and sworn to before me this lltli day of 
November, A. D. 1932. 

[notarial seal.] HARRY 0. HINE, 

Notary Public, D. C. 

Demurrer . 

Filed Nov. 23, 1932. 

# * # “K 1 # * | ^ 

The plaintiff says that the defendant’s pleas (are bad in 
substance. 

BENJAMIN H. SAUNDERS, 
ARTHUR J. HILLAND, ! 

Attorneys for Plaintiff . 
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12 Note. 

Among the points of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. Under Law Rule 29 the defendant, having failed to 
deny the allegations of fact in the declaration, admits the 
plaintiff’s cause of action. 

2 . The pleas confess the plaintiff’s cause of action and 
fail to state sufficient facts to avoid the same. 

3. The judgment in the mandamus action is res judicata 
and established the fact that the plaintiff was separated 
from the service bv virtue of a void order of the Board of 
Education, and not by virtue of a leave of absence without 
pay, pursuant to her own request, as defendant alleges. 

4. Pleas are defective in that thev fail to state facts suffi- 
cient in law to constitute a defense to the plaintiff’s cause 
of action. 

5. The pleas are bad for other reasons apparent of 
record. 

To William W. Bride. Esq., Corporation Counsel, D. C.; 

F. H. Stephens,;' Esq., Assistant Corporation Counsel, 

D. C., District Building, Attorneys for Defendant: 

Please take notice that the points to be submitted in sup¬ 
port of this demurrer and the authorities intended to be 
used are attached hereto. The rules of the above entitled 
court require that if you oppose the granting of this de¬ 
murrer vou shall within five davs from the date of service 
* * 

of a copy of this demurrer upon you, or such further time 
as the said court may grant, or as the parties to this suit 
may agree upon, file in reply with the Clerk of said Court, 
a statement of the points and authorities upon which you 
relv, and serve a copv thereof upon counsel for plaintiff. 

BENJAMIN H. SAUNDERS, 

A. J. H. 

ARTHUR J. HILLAND, 

Attorneys for Plaintiff. 

13 Service of a copy of the foregoing demurrer is 
herebv acknowledged this 23 dav of November, 1932. 

W. W. BRIDE, 

F. H. STEPHENS, 
W. A. R., 

Attorneys for Defendant. 
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i 

Motion for Judgment under Law Rule 73. 

i 

Filed Nov. 23, 1932. j 

■ l 

i 

* * * * * * * 

i 

Now comes the plaintiff, Mary F. Selden, by ljier attor¬ 
neys of record, and moves the court for judgment under 
Law Rule 73, for want of a sufficient affidavit of defense, 

I ' 

and as grounds therefor says: 

1. The affidavit of defense fails to deny the jolaintiff’s 
claim and fails to state facts sufficient to defeat the plain¬ 
tiff’s claim, even assuming the stated facts to be true. 

2 . The affidavit of defense, by failing to deny t^ie allega¬ 
tions of fact in the affidavit of merit, confesses the plain¬ 
tiff’s cause of action, and fails to state facts sufficient to 
avoid the plaintiff’s cause of action, even assuming such 
facts to be true. 

3. The judgment in the mandamus action is res judicata, 
and established the fact that the plaintiff was {separated 
from the service bv virtue of a void order of the! Board of 

t i 

Education and not bv virtue of a leave of absence without 

« i 

pay, pursuant to her own request, as defendant Alleges. 

4. The Board of Education being the appointive power 

and having restored the plaintiff to her position as 
14 matron, with the emoluments thereof, namely, $1,440 
per annum, as of January 16, 1930, in Accordance 
with the peremptory writ of mandamus issued by this 
Court, the plaintiff is entitled to recover her salary during 
the period for which she has not been paid. 

5 . The affidavit of defense fails to state facts sufficient 
to constitute a defense to the plaintiff’s claim, j 

6 . The affidavit of defense is insufficient for ^>ther rea¬ 
sons apparent of record. 

BENJAMIN H. SAUNDERS, 

A.. J. H., I 

ARTHUR J. HILLAND, j 

Attorneys for Plaintiff. 

To William W. Bride, Esq., Corporation Counsel, D. C.; 
F. H. Stephens, Esq., Assistant Corporation Counsel, 
D. C., District Building, Attorneys for Defendant: 

Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities intended!to be used 
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are attached hereto. The rules of the above entitled court 
require that if you oppose the granting of this motion you 
shall within five days from the date of service of a copy 
of this motion upon you, or such further time as the said 
court may grant, or as the parties to this suit may agree 
upon, file in reply with the Clerk of said Court, a statement 
of the points and authorities upon which you rely, and 
serve a copv thereof upon counsel for plaintiff. 

BENJAMIN H. SAUNDERS, 

A. J. II., 

ARTHUR J. HTLLAND, 

Attorneys for Plaintiff . 

Service of a copy of the foregoing motion, notice, and 
points and authorities in support thereof is hereby acknowl¬ 
edged this 23 dav of November, 1932'. 

W. W. BRIDE, 

F. H. STEPHENS, 

W. A. R., 

Attorneys for Defendant . 

15 Supreme Court of the District of Columbia. 

1 Friday, December 30, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

Upon consideration of the demurrer filed herein, to the 
pleas, and the motion filed herein, for judgment under the 
73rd rule, it is ordered that said demurrer and said motion 
be, and the same are herebv each and severallv sustained. 

Wherefore it is considered that plaintiff recover of de¬ 
fendant herein the sum of Three Thousand Five Hundred 
Thirty-five Dollars ($3535.00) with interest as claimed in 
the declaration, together with costs of suit to be taxed by 
the clerk and have execution thereof. 

Thursday, January 5, 1933. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 
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Comes now tlie defendant by its attornev of! record, in 
open Court, and notes an appeal from the judgment entered 
herein December 30, 1932. 

Stipulation as to Record on Appeal. 


Filed Jan. 11, 1933. 


# * # * # * j # 

It is agreed by and between the parties hereto, through 
their respective counsel of record, that the printed record 
in No. 5577, in the Court of Appeals may be omitted 
16 from the printed record in this case, blit shall be 
read as a part of the record on appeal as I an exhibit 
to the amended declaration and substituted Affidavit of 
merit. 


WILLIAM W. BRIDE, 

Corporation Counsel . D\ C.; 

F. H. STEPHENS, ! 

Assistant Corporation Counsel, /)( C.; 

Attorneys for Defendant. 
ARTHUR J. HILLAND,| 

Attorney for Plaintiff. 

Assignment of Errors. j 

Filed Jan. 11, 1933. 


Now comes the defendant in the above entitled case, by 
its attorneys, and assigns for error the action of t^ie court in, 

1. Granting the plaintiff a summary judgment 

2. Granting the plaintiff a judgment under t\}e seventy- 
third rule of the court. 

3. Holding* the affidavit of defense to be insufficient. 

4. Sustaining the demurrer to the pleas. 

WILLIAM W. BRIDE,! 
Corporation Counsel, Di Ca 
F. H. STEPHENS, 


Assistant Corporation Counsel, D 


Attorneys for Defendant.. . 


C 
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17 Designation of Record on Appeal. 

Filed Jan. 11, 1933. 

******* 


The Clerk of the'Court will please prepare a transcript 
of the record in the above entitled cause for the Court of 
Appeals, consisting of: 

1. The amended declaration and affidavit, omitting the 
printed transcript in No. 5577, Court of Appeals. 

2. The pleas and affidavit of defense. 

3. The demurrer to the pleas. 

4. The motion for judgment under the seventy-third rule. 

5. The judgment (and memorandum of the Court, if any). 

6. The appeal in open court. 

7. Stipulation of counsel as to the printed record in 5577, 
Court of Appeals. 

8. This designation. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C.; 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 81317 at Law, wherein Mary F. 
Selden is Plaintiff and District of Columbia, a Municipal 
Corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 



DISTRICT OF COLUMBIA VS. MARY F. SELDEXl. 15 

In testimony whereof I hereunto subscribe mv! name and 

•» %/ \ 

affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of February, 1953. j 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINGHAM, 

Clerk, 

BY CTTAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5916. District of Columbia, a municipal corporation, 
appellant, vs. Mary F. Selden. Court of Appeals, District 
of Columbia. Filed Mar. 14, 1933. Henrv wl Hodges, 
Clerk. 
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Addition to Record per Stipulation of Counsel 
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Court of Appeals of the District of Columbia 

APRIL TERM, 1933. 

No. 5916 


DISTRICT OF COLUMBIA, A MUNICIPAL COR¬ 
PORATION, APPELLANT, 

VS . 

MARY F. SELDEN. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED APRIL 3, 1933. 


In the Court of Appeals of the District of Columbia. 

January Term, 1933. 

No. 5916. 

District of Columbia, a Municipal Corporation, Appellant, 

vs. 

Mary F. Selden. 

Stipulation . 

It is agreed by the parties hereto, through th^ir respec¬ 
tive counsel, that the amended affidavit of me^it to the 

7 
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amended declaration attached hereto shall constitute a part 
of the record in this case, the same having been inadvert¬ 
ently omitted in preparing the transcript for this Court. 

WM. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 

Attorneys for Appellant. 
BENJAMIN H. SAUNDERS, 

H., 

ARTHUR J. HILLAND, 

Attorneys for Appellee. 

[Endorsed:] Court of Appeals No. 5916. District of Co¬ 
lumbia, a Municipal Corporation, appellant, vs. Mary F. 
Selden. Stipulation. William W. Bride, F. H. Stephens, 
attorneys for appellant, District Building. Court of Ap¬ 
peals, District of Columbia. Filed Apr. 3, 1933. Henry W. 
Hodges, Clerk. 

Court of Appeals, District of Columbia. Filed Apr. 3, 
1933. Henry W. Hodges, Clerk. 

Substituted Affidavit of Merit. 

Filed October 31, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 81317. 

Mary F. Selden, Plaintiff, 


vs. 

District of Columbia, a Municipal Corporation, Defendant. 
District of Columbia, ss: 

Mary F. Selden, being first duly sworn, on oath says that 
she is the plaintiff in the above-entitled cause, wherein the 
District of Columbia, a municipal corporation, is named 
defendant; that on July 1, 1917, she was duly appointed 
to the position of matron of Armstrong High School, one 
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of the public schools in the District of Columbia] ; that she 
served in that position continuously from that date until 
January 15, 1930; that by virtue of such appointment and 
service, she was entitled by law to receive and oh the said 
15th day of January, 1930, was receiving from tlie defend¬ 
ant, District of Columbia, compensation at the r^te of One 
Thousand Four Hundred Fifty Dollars ($l,440.0b) per an¬ 
num, payable at the rate of Sixty Dollars ($60.(jX)) on the 
first and fifteenth days of each month; that she was ap¬ 
pointed for an indefinite tenure of office and, until her serv¬ 
ices were terminated in the manner prescribed bty law, she 
was entitled to continue in the service and to receive com¬ 
pensation at the said rate plus an increase of Sixty Dollars 
($60.00) per annum commencing July 1, 1930, ks herein¬ 
after more fully shown, payable on the [first and 
fifteenth da vs of each month, continuously! to and 
including May 30, 1932, as well as thereafter; but 
that on the said 15th day of January, 1930, the Board of 
Education in and for the District of Columbia passed an 
order illegally and unlawfully terminating her services from 
and after the said 15th day of January, 1930, ^nd there¬ 
upon the defendant, District of Columbia illegally and un¬ 
lawfully dropped the name of the plaintiff froiji its pay¬ 
rolls, and failed and refused to compensate th£ plaintiff 
during the period from January 16, 1930, to and| including 
May 30, 1932, at the rates and on the basis at (which she 
was entitled by law to compensation as aforesaid; all of 
which is more fully and particularly set forth in the plain¬ 
tiff’s petition for a writ of mandamus set forth i^ the tran¬ 
script of record in the case of United States of America on 
the Relation of Mary F. Selden, plaintiff herein, V. H. Bar¬ 
rett Learned, et al., members of said Board of Education 
in and for the District of Columbia, Court of Appeals of 
the District of Columbia No. 5577, hereto appended as 4 6 Ex¬ 
hibit A”; that as shown by her said petition for a writ of 
mandamus, which by reference she adopts and majtes a part 
hereof, she made numerous and sundry effort^ continu¬ 
ously up to, to wit, the 25th day of July, 1931, tc[ have the 
said Board of Education, whose duty it was Iso to do, 
rescind its said order terminating her employpent and 
service, but that, notwithstanding its said duty! the said 
Board continuously refused so to do, and on the said 25th 
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day of July, 1931, as shown by the aforesaid transcript of 
record, plaintiff filed in this Court a petition for a writ of 
mandamus against each and all the members of the said 
Board of Education to compel them and each of them to 
restore her to her position as matron as aforesaid and 
to all the rights, duties, privileges and emoluments to 
the same appertaining as the same were formerly 
had and enjoyed by her, said cause being entitled 
“United States of America, on the Relation of Marv F. 
Selden, Relator, v. H. Barrett Learned et al., Respondents, 
At Law, Xo. 80078”; that on, to wit, the 27tli day of Oc¬ 
tober, 1931, the plaintiff obtained a judgment in said cause 
granting the prayer of the said petition that said respond¬ 
ents and each of them be commanded to restore the plain¬ 
tiff to her position as matron as aforesaid and to all the 
rights, duties, privileges and emoluments to the same ap¬ 
pertaining as the same were formerly had and enjoyed by 
the plaintiff, and that the writ of mandamus issue as prayed, 
all of which appears more fully and particularly in said 
transcript of record; that thereafter the said respondents 
duly noted and carried an appeal from the said judgment 
to the Court of Appeals for the District of Columbia, and 
the same was thereafter duly heard and affirmed by the 
said Court of Appeals, and on, to wit, the 19th day of 
May, 1932, the mandate of the Court of Appeals of the 
District of Columbia affirming the said judgment with costs 
was filed in the Supreme Court of the District of Columbia. 

That on, to wit, the 18th day of May, 1932, and before 
the actual issuance of the writ of mandamus, the said 
Board of Education in and for the District of Columbia 
duly passed an order authorizing and directing that the 
plaintiff be reinstated as matron as aforesaid, effective on 
and after January' 16, 1930, at the rate of $1,440.00 per 
annum, as sliowm by the letter of Garnet C. Wilkinson, First 
Assistant Superintendent of Schools, dated May 23, 1932, 
and addressed to affiant’s attorney, a copy of which letter 
is hereto appended as “Exhibit B” and prayed to be read 
as a part hereof; that pursuant to the said order 
and to an agreement between Dr. Frank W. Ballou, 
Superintendent of the Public Schools for the District 
of Columbia, and Arthur J. Hilland, one of her attorneys, 
as shown by the letter of the said Arthur J. Hilland dated 
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May 21, 1932, addressed to the said Dr. Frank W. Ballou, 
copy of which is hereto appended as 4 ‘Exhibit C,” and the 
letter of Mr. Garnet C. Wilkinson, First Assistant Superin¬ 
tendent of the Public Schools for the District of Columbia, 
dated May 23, 1932, copy of which is hereto appended as 
“Exhibit B”, the plaintiff resumed her duties as matron 
as aforesaid on May 31, 1932. That thereafter, to wit, 
June 17, 1932, she received a letter from Hafry 0. Hine, 
Secretary to the said Board of Education, copy of which 
is hereto appended as “Exhibit D,” advisingjher that at 
its meeting held on June 15, 1932, the Board dmended the 
minutes of its meeting of May 18, 1932, so that her rein¬ 
statement should take effect on and after October 27, 1931, 
instead of on January 16, 1930, as originally ordered and 
on the basis of which she resumed her duties as aforesaid. 
That thereafter, to wit, the 27th day of June, A. D. 1932, 
a writ of mandamus was issued in the aforesaid cause en¬ 
titled “United States, on the Relation of Mary F. Selden, 
Relator, v. H. Barrett Learned et al., At Law, No. 80078,” 
against the members of the said Board of Education, per¬ 
emptorily commanding them and each of thenji to restore 
the plaintiff to her position as matron as aforesaid and to 
the emoluments theretofore had and enjoyed by her as of 
January 15,1930; a copy of said writ of mandarrius is hereto 
appended as “Exhibit E”; that thereafter, to fvit, Septem¬ 
ber 7, 1932, at its meeting held on that date, thd said Board 
of Education passed an order amending the npnutes of its 
meeting held on June 15, 1932, so that the plaintiff’s 
reinstatement should take effect on and after Janu¬ 
ary 16, 1930, at $1,440.00 per annum; a cjopy of the 
plaintiff’s notification thereof under date of September 12, 
1932, is hereto appended as “Exhibit F”; thaj on, to wit, 
September 10,1932, the members of the said Board of Edu¬ 
cation filed a return to the aforesaid writ of!mandamus, 
copy of which is hereto appended as “Exhibit} G,” show¬ 
ing that they had restored the plaintiff to Mr aforesaid 
position as matron as of January 16, 1930, at $[l,440.00 per 
annum in accordance with the said writ of mandamus. 

That on the said 15th day of January, 193Q, and for a 
long time prior thereto, the plaintiff’s efficiency rating in 
her capacity as matron as aforesaid was 93.78%, and since 
that time has not been changed or modified; thdt under and 
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by virtue of an act of Congress passed March 4, 1923, 
known as the Reclassification Act of 1923, the plaintiff by 
reason of her said high efficiency rating became and was 
entitled to an automatic increase in salary of Sixty Dol¬ 
lars ($60.00) per annum on the 1st day of July, 1930, and 
from the said 1st day of July, 1930, to and including May 
30, 1932, the plaintiff was entitled by law to receive from 
the defendant, District of Columbia, compensation at the 
rate of One Thousand Five Hundred Dollars ($1,500.00) 
per annum, payable at the rate of Sixty-two Dollars and 
Fifty Cents ($62.50) on the first and fifteenth days of each 
month. 

That during the period from January 16, 1930, to July 
1, 1930, there became due and owing from the defendant, 
District of Columbia, to the plaintiff the full sum of Six 
Hundred Sixty Dollars ($660.00), and during the period 
from July 1, 1*930, to and including May 30, 1932, the full 
sum of Two Thousand Eight Hundred Seventy-five Dol¬ 
lars ($2,875.00), making a total of Three Thousand Five 
Hundred and Thirty-five Dollars ($3,535.00); that on, to 
wit, the 24th day of May, 1932, Arthur J. Hilland, one of 
her attorneys, held a conference with one of the assistant 
auditors for the defendant, District of Columbia, and a 
further conference with an assistant corporation counsel 
for the defendant, District of Columbia, for the purpose of 
making arrangements for payment of the plaintiff’s claim 
for salary herein set forth, and was advised by both the 
said assistant auditor and the said assistant corporation 
counsel for the defendant, District of Columbia, that pay¬ 
ment would not be made unless and until the claim has been 
reduced to a judgment, because of certain rulings by the 
Comptroller General of the United States that claims of the 
nature of the one herein set forth cannot be paid by the 
defendant, District of Columbia, unless and until the same 
have been reduced to judgment; and that there is now 
justly due and owing from the defendant, District of 
Columbia, to the plaintiff, Mary F. Selden, the full sum of 
$3,535.00, all for salary as aforesaid, exclusive of all set¬ 
offs and just grounds of defense, together with interest and 
costs as more fully set forth in the Bill of Particulars here¬ 
tofore filed herein. 


Mary F. Selden. 
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Subscribed and sworn to before me this 22" day of Octo¬ 
ber, A. D. 1932. j 

[notarial seal.] J. E. JIRDINSTON, 


Notary Public in and fo 


r the 


District of Columbia. 

Commission expires July 15, 1937. j 

“Exhibit B.” j 

(Copy.) 

Public Schools of the District of Columbia, 
Washington, D. C. 


Garnet C. Wilkinson, First Assistant Super 


ntendent. 


May 23rd, 1932. 

Mr. Arthur J. Hilland, 

815 loth St. N. W., j 

Washington, D. C. 

My Dear Mr. Hilland : 

The Board of Education on May 18, 1932, tj)ok the fol¬ 
lowing action in the case of Mrs. M. F. Selden: j 

“Reinstate the following person as noted, add effective 
on and after January 16, 1930: 

“Mrs. M. F. Selden-Matron, Cu-3, $1,440. Blur. 18-4-650 
Armstrong High School. (Reinstatement by cjrder of the 
Court of Appeals.)” 

The Superintendent of Schools has advised this office 
that vou, as the attornev for Mrs. Selden, statie that Mrs. 
Selden will report for duty on the morning jof May 31, 
1932. 

This letter confirms the stand taken by the Superintend¬ 
ent in conversation with you, that it is agreeable to the 
school administration for Mrs. Selden to report 1 on the said 
date. Please instruct Mrs. Selden to report to| the Frank¬ 
lin Administration Building, Washington, D. p. 

Very sincerely, 

(S.) * GARNET C. WILKINSON, 

First Assistant Superintendent of Schools . 

G. 
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“Exhibit C.” 


(Copy.) 

I 

i 


Dr. Frank W. Ballou, 

Superintendent of Public Schools, 
Franklin School, 

Washington, D. C. 

Dear Sir : 


May 21, 1932. 


Reference is made to our telephone conversation this 
morning relative to the date on which my client, Mary F. 
Selden, shall repoft to duty as matron in the Public 
Schools. 

As stated to you in our telephone conversation, I re¬ 
ceived a telephone call from Doctor Selden yesterday, ad¬ 
vising me that Mrs. Selden had received a letter, signed 
by Mr. Crain, First Assistant Superintendent, directing 
her to report for duty immediately. Mrs. Selden is in Win¬ 
chester, Kentucky. She is ready to report, but naturally 
will need a reasonable time for travelling and to arrange 
for a place of residence in Washington when she arrives. 

Under the rules of court, the mandate of the Court of 
Appeals is not filed in the lower court until fifteen days 
after its decision is rendered. I anticipated that, under the 
rule, the mandate would be filed today. Consequently, the 
writ of mandamus could not have issued until next week. 
I received no notice either from the Board or its counsel 
that Mrs. Selden would be reinstated upon the rendition of 
the Court of Appeals’ decision and before the writ of 
mandamus actually issued. Until I heard from Doctor 
Selden yesterday, I had received no information that the 
Board is ready to reinstate Mrs. Selden. I had advised her 
that she would not have to report until after the writ is 
issued. 

It is my understanding from our telephone conversation 
that Mrs. Selden shall have until Tuesday, May 31, to re¬ 
port to duty, if she needs that much time. If she can be 
here before that time, she may report to duty on any school 
day. It is my further understanding that you will confer 
this morning with Mr. Wilkinson, First Assistant Super¬ 
intendent of Schools, and will have him address a letter to 



me confirming onr understanding that Mrs. Selden shall 
have until May 31 to report to duty. 

On behalf of Mrs. Selden, I wish to state that in resum¬ 
ing her duties as matron before the actual issuance of the 
writ of mandamus, she is not thereby waiving her right to 
have the writ issued, her right to court costs and back pay, 
or any other rights in the matter. She is resuming her 
duties upon the express condition that she is pot waiving 
her rights of any kind or nature. 

Yours very trulv, 

ARTHUR J. HIjLLAND. 

AJK/eb. 


“Exhibit D.” 


(Copy.) 


Board of Education of the District of Columbia, Franklin 


Administration Building, 
N. W., Washington, D. C. 

Mrs. M. F. Selden, 

Armstrong High School, 
Washington, D. C. 

Dear Madam: 


Thirteenth and jK Streets 
June 17, 1932. 


You are hereby informed that the Board of Education at 
the meeting of June 15, 1932, took the following action: 

Amend the minutes of the meeting of the Boajrd of Edu¬ 
cation, held on May 18, 1932, in the reinstatement of Mrs. 
M. F. Selden, matron, Cu-3, $1,440, Bur. 18-4+650, Arm¬ 
strong High School, so that said reinstatement! shall take 
effect on and after October 27, 1931. 


This amendment is made on recommendation pf Counsel 
for the Board of Education, the date of October 27, 1931, 
being the date on which the order of the Court was issued 
for the reinstatement of Mrs. Selden. 

By order of the Board. 

Very truly yours, 

(S.) HARRY 0. H]|NE, 

Secretary. 
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“ Exhibit E. ,? 

(Copy.) 

In the Supreme Court of the District of Columbia. 

At Law. 

* 

No. 80078. 

United States of America on the Relation of Mary F. Sel- 

den, Relator, 


v. 

G. M. Whitwell, Lenore W. Smith, F. I. A. Bennett, 
Mary A. McNeill, Henry Gilligan, J. Hayden Johnson, 
Marion Wade Doyle, Abram Simon, Daniel C. Roper, 
Respondents. 

The President of the United States to G. M. Whitwell, 
Leonore W. Smith, F. I. A. Bennett, Mary A. McNeill, 
Henry Gilligan, J. Hayden Johnson, Marion Wade Doyle, 
Abram Simon, Daniel C. Roper, Greeting: 

Whereas, lately in the Supreme Court of the District of 
Columbia, the relator by her counsel filed her certain peti¬ 
tion showing to the court that she was, as of January 15, 
1930, and has continuously been, separated by the respond¬ 
ents from her position as matron in the public schools and 
from the emoluments thereof, and praying for the writ of 
mandamus to be directed to the said respondents as mem¬ 
bers of the Board of Education of the District of Columbia, 
requiring and commanding them to restore her to said posi¬ 
tion and emoluments. 

And whereas, it was adjudged and ordered by this Court 
that said writ issue as prayed, and that the relator recover 
against said respondents her costs of suit to be taxed by the 
Clerk and have execution thereof, and said judgment and 
order having been affirmed with costs by the Court of Ap¬ 
peals of the District of Columbia, as appears by the mandate 
of the said Court of Appeals lodged herein; 

Therefore, you, the respondents, and each of you are 
hereby peremptorily commanded to restore the relator to 
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the position and emoluments heretofore had and enjoyed 
by her as aforesaid, as of January 15, 1930. 

And this you are not to omit, and how you! shall have 
obeyed and executed this writ, make known tcf the Court 
within twenty (20) days from the date hereof, by returning 
the same into the Clerk’s Office properly endorsed. 

Witness the Honorable Alfred A. Wheat, Chi^f Justice of 
said Court, this 27th day of June, A. D. 1932. ! 

(S.) FRANK E. CUNNINGHAM, 

Clerk. 

(S.) ALFRED BEHRMAN, j 

Assistant Clerk. 

BENJAMIN H. SAUNDERS, j 

ARTHUR J. HILLAND, 

Attorneys for the Relator. 

“ Exhibit F.” 

i 

(Copy.) 

In the Supreme Court of the District of Columbia. 


At Law. 
No. 80078. 


United States of America on the Relation of M 

den, Relator, 


ARY F. Sel- 


V. 


T. M. Whitwell, Lenore W. Smith, F. I. A' Bennett, 
Mary A. McNeill, Henry Gilligan, J. Hayden Johnson, 
Marion Wade Doyle, Abram Simon, Daniel C. Roper, 
Respondents. 


Return to the Peremptory Writ of Manddmus. 

Now come the respondents herein, constituting the Board 
of Education of the District of Columbia, and for return to 
the peremptory writ of mandamus issued in this jcause show 
to the court as follows: 

That after the judgment and opinion of the C<j>urt of Ap¬ 
peals herein the said Board, on the eighteenth of | May, 1932, 
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without waiting for the issuance of the writ, restored the 
relator to her position as matron in the public schools of 
the District as of January 16th, 1930; that thereafter, pur¬ 
suant to the advice of counsel, the date of restoration was 
altered to October 27, 1931, the date of the order of the 
Supreme Court of the District of Columbia, directing a 
writ of mandamus to the respondents to restore the relator 
to her position; that the peremptory writ was issued on the 
27th day of June, 1932; that they are advised by counsel 
that a motion was made by the latter to have the peremp¬ 
tory writ amended, but such motion was denied by the court; 
that they are further advised that, owing to the absence of 
the members of the Board from the citv during the summer 
recess, counsel agreed that the return to the writ should be 
postponed until the 10th day of September, 1932. 

Further the Board shows to the court that on September 
7th, 1932, the first formal meeting of the Board after the 
summer recess, it passed an order, and made due note 
thereof on its minutes, that the relator be restored to her 
position as matron in the public schools of the District as 
of January 16th, 1930, and the emoluments theretofore had 
and enjoyed by her in such position. 

Further the said Board shows to the court that the re¬ 
lator herein presented herself for duty on the 31st day of 
Mav, 1932, the date selected bv her after notification bv 
the Board that she would be returned to duty, resumed the 
duties of her position and was paid therefor at the rate 
paid to her prior to her absence, to wit, the salary of 
$1,440.00 per annum. 


(S.) 

ABRAM SIMON. 

(S.) 

• 

(S.) 

MARY A. McNEILL. 

(S.) 

HENRY GILLIGAN. 

(S.) ' 

J. HAYDEN JOHNSON. 

(S.) ! 

G. M. WHITWELL. 

(S.) 

F. I. A. BENNETT. 
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“Exhibit G.” 
(Copy.) 


Board of Education of the District of Columbia, Franklin 
Administration Building, Thirteenth and K Streets 
N. W., Washington, D. C. 


Mrs. M. F. Selden, 

1502 S Street N. W., 
Washington, D. C. 

Dear Madam : 


September 12’, 1932. 


i 


You are hereby informed that the Board of Education 
at the meeting of September 7, 1932, took thq following 
action: 


Amend the minutes of the meeting of the Boat'd of Edu¬ 
cation held on June 15, 1932, in the reinstatement of Mrs. 
M. F. Selden, matron, Cu-3, $1,440, Bur. 18-4^650, Arm¬ 
strong High School, so that said reinstatement shall take 
effect on and after January 16, 1930. 


This amendment is made on recommendation of Coun¬ 
sel for the Board of Education, the date of January 16, 
1930, being the date fixed by the court in a peremptory writ 
of mandamus. 

By order of the Board. 

Very truly yours, 

(S.) * HARRY O. Hlj^E, 

Secretary. 

bsr. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify thalj the fore¬ 
going are true copies of Substituted Affidavit of Merit and 
Exhibits filed and of record in the case of Mary F. Selden 
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vs. District of Columbia, a Municipal Corporation, At 
Law, No. 81317, omitted inadvertently from the transcript 
of record heretofore transmitted to the Court of Appeals 
of the District of Columbia. 

In testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2tSh day of March, 1933. 

[Seal Supreme Court of the District of Columbia.] 

1 FRANK E. CUNNINGHAM, 

Clerk , 

By ELIZABETH WILSON, 

Assistant Clerk. 
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JANUARY TERM, 1933 


No. 5916 


DISTRICT OF COLUMBIA, 

A Municipal Corporation, 

Appellant, 


MARY F. SELDEN, 

Appellee. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF FACTS 


This is an appeal from the Supreme Court! of the 
District of Columbia, awarding appellee salary for 
a period of time when she was absent frc^m her 
duties as a matron in the public schools, on ac¬ 
count of sickness, and without pay, and absent at 
her own request. 

This is the second appeal. The first appeal, No. 
5577, involved the right of Mrs. Selden to be re- 
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tained upon the rolls as an employee in the public 
schools. For a clear understanding of the case 
the situation will be reviewed from the beginning. 

No. 5577 

This was a petition for mandamus to restore 
relator to her position as a matron in the public 
schools. 

The petition recites (R. 2), that she had become 
run down physically and was in need of rest, and 
applied for a year's leave of absence without pay 
beginning January 16, 1930. The petition also 
shows that she applied for pension (R. 8), which 
was denied because she had rendered less than the 
minimum service of fifteen years, and she had 
failed to file her application for annuity within 
three months from the effective date under the Act 
of May 29, 1930. The Board o f Edu ca tion took 
no action upon her appucStrorTfor^leave of absence 
as the rule providing for leave of absence without ' 
pay was applicable, only to teachers. Her serv¬ 
ices were terminated in accordance with a rule of 
the Board, which applied specifically to matrons 
(R. 3), under which she was eligible for the first 
vacancy occurring after her return to a physical 
condition which would enable her to perform the 
duties of her position. Her application for a pen¬ 
sion having failed she conceived that she would 
become entitled, if the continuity of her services 
could be preserved, and she accordingly brought 
this suit for mandamus to restore her to her posi- 
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tion upon the theory that she had been illegally 
dismissed from the service. The courts sustained 
this contention, and she was, by peremptory writ 
of mandamus, restored to her position as of Janu¬ 
ary 16, 1930, at the rate of $1,440 per annuni. 

I 

No. 5916 

I 

This is the present appeal. The amended dec¬ 
laration recites the former proceedings, and that 
a mandamus had been awarded her reinstating her 
as above recited, and claiming the salary pf her 
position with the automatic increase provided for 
employees (R. 4), from the date of her reinstate¬ 
ment, January 16, 1930. 

The pleas to the amended declaration, arid the 
affidavit of defense, show that her absence from 
the service was due to her own request (R.|5 and 
8); that she was dropped from the list pf em¬ 
ployees under the rule pertaining to her position, 
but subject to reinstatement; that on June 16, 
1930, she advised the Board of Education that she 
had recovered her health, and asked to bp rein¬ 
stated as of July 1, 1930 (R. 8) ; that on June 21, 
1930, the Health Officer was requested to examine 
the plaintiff, to ascertain her fitness, and the plain¬ 
tiff advised to report to the Health Officer fo^* such 
examination (R. 8). That nothing more was 
heard from the plaintiff until the 8th day of Janu¬ 
ary, 1931, when she wrote to the Board of Educa¬ 
tion stating that she was unable to return, apd en¬ 
closed an application for retirement, which appli- 
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cation was accompanied by a certificate from her 
physician which stated that she was totally inca¬ 
pacitated for efficient service (R. 8). That plain¬ 
tiff was asked., after she had been restored to the 
rolls, pursuant to the writ of mandamus, .when she 
desired to return to work, and she designated May 
1, 1932, as the day for such return; that she was 
returned on said date, and was paid the salary 
therefor from that time. That from the 16th day 
of January, 1930, up to May 31, 1932, plaintiff has 
been on leave of absence without pay on account 
of sickness, at her own request; has neither per¬ 
formed any services nor offered to perform any 
services as a matron in the schools, and defendant, 
the District of Columbia, is informed and believes 
that she has not been able to perform such duties, 
and has been out of the jurisdiction the greater 
part of such time (R. 6, 7, 9). 

The appellant also avers (R. 7 and 9) that plain¬ 
tiff is barred from any automatic increases by 
operation of the Act of March 4, 1932. Section 7, 
set out in plea. For a further plea the appellant 
set out that another incumbent was appointed to 
the office and performed the duties of the position 
and was paid the salary therefor. The same f acts 
are set out in the affidavit of defense (R. 8 and 9). 

To these pleas plaintiff filed a demurrer (R.9), 
and also a motion for judgment under the 73rd 
Rule (R. 11). The motion and demurrer were 
sustained, and judgment for the plaintiff rendered 
for $3,535.00 (R. 12). 
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ASSIGNMENT OF ERROR 


1. Granting the plaintiff a summary judgment. 

2. Granting the plaintiff a judgment under the 
seventy-third rule of the court. 

3. Holding the affidavit of defense to be insuffi¬ 
cient. 

4. Sustaining the demurrer to the pleas, j 

The affidavit of merit in support of the declara¬ 
tion was inadvertently omitted from the record, 
but has been supplied by agreement of counsel by 
“Addition to Record per Stipulation of Counsel^ 


III 


ARGUMENT 

I | 

The Issue 

The question presented by the present appeal is 
whether an employee of the public schools who 
applies for leave of absence an account 6f sick¬ 
ness, without pay, and is removed from the| service 
under a void rule of the Board of Education, but 
who is restored to the service under a jwrit of 
mandamus, sought and obtained for that purpose, 
is entitled to a judgment in another suit, brought 
to recover back pay, for the time she wa^ absent 
from her duties, in spite of an express statement 



in the affidavit of defense that she was unable to 
perform such duties and did not offer to perform 
(R., p. 9). 

The mere statement of the proposition would in¬ 
dicate a negative answer. There is no rule of law 
which justifies! recovery, and the principles of 
equity absolutely forbid a recovery. 

The judgment apparently proceeded—there is 
no memorandum by the trial judge—upon the 
theory that the mandamus issued in the first case 
which restored the matron to her office with all 
the emoluments formerly enjoyed by her, was a 
sufficient basis for the recovery. This theory, 
however, overlooks the fundamental principles of 
justice and the peculiar facts of this case. If the 
matron had not been removed from office _she 
would not have been entitled to pay for the period 
during which she was absent without pay and at 
her own request. The application of the above 
theory puts her in a better position. In other 
words, a mistake on the part of the Board of Edu¬ 
cation in removing her from office, entitles her to 
pay, when, but for the mistake, she would not have 
been entitled. This reasoning, obviously leads to 
an absurd result. 

The language used by a Texas court in a some¬ 
what similar case, Underwood v. Independent 
School District, 275 S. W. 267, seems appropriate. 

In this case a teacher was dismissed by the 
school trustees of the district. He appealed to the 
State Superintendent of Education who affirmed 
the action. There was another appeal to the State 
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Board which reversed the action and reinstated 
the teacher. This was followed by a suit against 
the district. Under the law no suit cc^uld be 
brought until demand for pay had been made upon 
the board of trustees for the salary. Therd was a 
demurrer to the petition, because no such demand 
had been made or alleged. Demurrer sustained. 
The court said (p. 268): I 

“Appellant is in no better and no worse posi¬ 
tion than if he had not been dismissed and re¬ 
instated so far as the collection of hisj salary 
and he must collect it in the usual wajy. He 
cannot ignore the rights and authority of the 
trustees.” | 

And again, p. 268: 

“That appellant occupied the same position 
after his reinstatement as before he Was dis¬ 
missed as alleged in his petition and ijt could 
not be successfully argued that he hhd any 
more rights after his reinstatement tl^an be¬ 
fore his dismissal, and it will not be contended 
that before his dismissal he could have en¬ 
forced the payment of his salary without de¬ 
manding it from the board of trustees^” 

No cases have been found bearing directly upon 
this point. There are none in this jurisdiction. 
The cases cited by counsel for the matron jarising 
in this jurisdiction have been those of tdachers, 
who have been able and willing to perforr^i their 
duties, but were prevented from doing so. Two 
cases are cited, Heilman and Howard. 
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In the Heilman case the teacher was dismissed 
under the rule of the Board providing for the dis¬ 
missal of teachers when thev became married. 
Heilman applied for a writ of mandamus to be 
restored to her position. This was granted. The 
case is reported in 45 App. D. C. 353. Afterwards 
suit was filed to recover the pay for the time she 
was out. This case was No. 60354 Supreme 
Court, D. C. 

The Howard case was that of a married teacher 
on maternal leave. Supreme Court, D. C., At Law 
No. 73452. She applied for reinstatement and an 
order w'as passed by the Board reinstating her as 
of a certain date; but she was not reinstated until 
some months later. She brought suit to recover 
pay for the time delayed in reinstating her. 

In neither of these cases was there any doubt 
of the willingness or ability of the teacher to per¬ 
form her duties. In these respects they differ 
radically from the case at bar. 

The appellee also cited in support of her conten¬ 
tion the case of Ransom v. City of Pierre, 101 Fed. 
665, holding that an action by a bondholder of the 
city against the city treasurer in his official capac¬ 
ity for a writ of mandamus to compel the payment 
of interest coupons, is virtually an action against 
the city, and a judgment holding the coupons void 
is a bar to an action against the city to recover on 
the same coupons. This argument assumes that 
the Board of Education is an officer, or stands in 
the same official relation to the city, and that a 
judgment against one is a judgment against the 
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other. The pronouncement of this courj:, in the 
Marsh case, 47 App. 59, 63, was to the Contrary. 
The city has no control over the schoojls. The 
Board of Education is the administrative agency 
erected by Congress for the direction an4 control 
of the schools, and for this purpose was (invested 
with broad powers. Nalle v. Hoover, 31 App. 311, 
construing the Act of 1906, reorganizing the school 
svstem. 

Scotland County v. Hill, 112 U. S. 183, was a 
similar question. It was a suit on county bonds 
issued in aid of railroad construction. In ^ former 
suit citizens and taxpayers of the county had 
brought suit to enjoin the issue and the delivery 
of the bonds to the railroad. The trusted of the 
county, who held the bonds, the justice^ of the 
county court, the treasurer of the county, |and the 
railroad were made the defendants. ‘'All! the de¬ 
fendants were served with process and appeared in 
the suit.” (P. 183.) It was held that th^ parties 
who bought from the litigants with actual notice 
"must abide the result the same as the parties 
from whom they got their title.” (P. 185.)j There 
would not seem to be much doubt, in vie\y of the 
parties defendant in the first case, that the^e could 
be no recovery in the second. No analog\i is pre¬ 
sented to the case at bar. 


II 


Mandamus One Step in the Controversy 


It is a well recognized doctrine that i\i some, 
controversies an application for mandamus j is only 
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the first step in the proceedings; i. e., mandamus 
is sought, first to establish the right to an office; 
and this is followed by a proceeding to obtain cer¬ 
tain rights which attach to the office. 

Mandamus does not necessarily determine the 
ultimate question. High on Extraordinary Rem¬ 
edies (2nd Ed.), Sec. 11: 

“To justify the issuance of the writ it is 
not always or necessarily required that it 
should finally settle or determine the contro¬ 
versy. It is frequently granted when it can 
only determine one step in the progress of 
inquiry.” (2 Spelling (2nd Ed.), Sec. 1369. 

This is apparently so in this case. The manda¬ 
mus was sought, first, to establish her continuity 
in office so that she might obtain a pensionable 
status. This was accomplished in the first appeal, 
No. 5577. Second, she desired to obtain back pay. 
Another suit was necessary for this purpose, and 
was, accordingly, brought. It was not, however, 
decided on the merits, the issuance of the manda¬ 
mus having settled the matter of salary according 
to the view taken by the trial court. In other 
words, the second suit was not necessary, although 
the employee proceeded upon the theory that it 
was. Having selected her mode of recovery she 
cannot now retreat from it. It must go on to a 
jury trial to determine what period, if any, she was 
able and willing to perform the duties of the 
office. 
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Declaration Defective 


The demurrer, under familiar principles, opens 
up the record and leaves the declaration jsubject 
to attack. 

The declaration does not state a cause of action. 
The mandamus proceeding was between th^ Board 
of Education and the plaintiff, and fixed hej status 
as an employee of the public schools, since the 
Board wrongfully dismissed her from the Service. 
This, however, does not touch the question of 
salary. Her status is that of a teacher who asked 
for leave of absence without pay, and Who re¬ 
mained on such leave until she returned td work. 
There is no other status, as her separation was 
illegal. There is no averment in the declaration 
that she requested to be returned to work, br that 
she was able to work, or that she attained any 
other status than that of a sick teacher who was 
unable to work. On the contrary, the recolrd dis¬ 
closes that she was unable to work. Unde^ these 
circumstances she is not entitled to salanj” for a 
position which she did not fill, and which she was 
unable to fill on account of sickness, and thej salary 
of which was paid to another during that sickness. 

IV 


Res Adjudicata 

The judgment in No. 5577, the mandamuis case, 
is not binding in this case. The former wfas res 
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inter alios acta. The parties are different, and the 
issue is different. In the former case the suit was 
against the Board of Education, the present one 
against the District of Columbia. If there be sub¬ 
stantial identity of interest between the different 

* 

defendants on the same issue, the former judg¬ 
ment might be binding. This was assumed,by the 
appellee in her brief below on the motion for judg¬ 
ment. But this is a mistaken assumption. The 
members of the Board are appointed by the Su¬ 
preme Court of the District and, as this court re¬ 
marked in D. C. v. Marsh, 47 Appeals, 59, 65, owe 
no allegiance to the appointing power. The Board 
is an independent agency of the Government. It 
is not controlled by the District of Columbia or 
any of its officers and is not responsible to it in 
any respect. The issues in the two cases are also 
different. The mandamus case went only to the 
point whether the appellee was properly separated 
from the service. The matter of salary was not 
involved. The present case is to determine what 
pay, if any, the appellee is entitled to for a period 
when she w^as unable to perform her duties. The 
issues and the parties being different, clearly, the 
judgment in the first case is not binding in this. 
34 C. J. 756, 774. 

V 

Salary Paid to a De Facto Officer 

During the absence of the appellee from the 
service her position was filled by another who per- 
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formed the duties of the office and was p^id the 
salary therefor. (R. 7.) There are strong Author¬ 
ities to the effect that where a public official has 
been wrongfully dismissed and a de facto j officer 
has been appointed to fill the position, enters upon 
and performs the duties of the office and is paid 
the salary attached thereto, the dismissed officer, 
after reinstatement, cannot recover the salary 
which accrued during the period of his dismissal. 
The public cannot be taxed twice for th£ same 
service. The cases are collected in L. R. A. 
1918 C, 370. | 

It is not necessary in this case to go j:o that 
length. The case at bar is that of a sick enjiployee 
absent without pay, at her own request, string for 
pay for services not rendered, which she 4’as un¬ 
able to render, and which she did not offer to per¬ 
form. (R., p. 6 and 7.) 

The above case in L. R. A., State v. Schmidt, 
281 Ill. 211; 117 N. E. 1037, was that of! a civil 
service employee dismissed from the servjce, but 
reinstated under a court order, and denied the 
right to recover for salary, where the salary of the 
position had been paid to one who performed the 
duties of the office in the absence of the dismissed 
employee. 

VI I 

' 

Obedience to the Writ 

j 

As said at the outset, no cases have beejn found 
by counsel which bear a close analogy to the case 
at bar. 
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Discussions of what is obedience to the writ are 
found in various writers and digests, but nothing 
which throws much light upon the present con¬ 
troversy. 

a* 

What constitutes obedience is discussed in 2 
Spelling (2nd Ed.), sec. 1703; excuses for non¬ 
obedience, id. sec. 1704; punishment for disobe¬ 
dience, sec. 1705. Sufficiency of performance, 38 
C. J. 396, also contumacy and contempts; no pun¬ 
ishment where there is substantial performance, 
sec. 723; enforcement of the writ, 41 L. R. A. 231, 
L. R. A. 1917F, 776; performance of mandate, 19 
Am. & Eng. Enc. 900-904. 

None of the cases cited in these references throw 
light upon the present controversy. 

VII 

Automatic Increases 

Another plea sets out that under the Act of 
March 4, 1923, erroneously referred to as the Act 
of March 4, 1932—42 Stats. 1490, no increases are 
to be paid unless Congress has appropriated the 
money for that purpose. (R. 7.) The affidavit of 
defense sets up that owing to the depression ex¬ 
isting, no money has been appropriated by Con¬ 
gress for the payment of automatic increases for 
the years ending June 30, 1930, 1931, and 1932. 
This disposes of the claim for the longevity pay. 
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VIII 


Affidavits of Defense Liberally Construed 


Under the repeated decisions of this court, affi¬ 
davits of merit are strictly construed, and affida¬ 
vits of defense are given a liberal construction to 
promote the ends of justice. The cases ^re so 
numerous and so well known that citations are 
unnecessary. In this case, however, no \yeight 
whatever was given to the affidavit of defense. If 
the mandamus suit, the first case brought tv the 
appellee, was not conclusive, the affidavit presents 
a complete bar to the action. If it was conclusive, 
apparently the thought of the trial justice, the 
second suit was not necessary, because there could 
be no defense, the first suit having settled the 
matter of the salary as well as that of the right to 
the office. 

It is submitted that the petition should fye dis¬ 
missed with leave to amend as may be advised. 

Respectfully, 


WILLIAM W. BRIDE, 
Corporation Counsel, D. Cf. 

VERNON E. WEST, 

Principal Assistant Corporation 
Counsel, D. C. | 

F. H. STEPHENS, 

Asst. Corp. Counsel, D. Q 

Attorneys for Appellant. 
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OF THE 

DISTRICT OF COLUMBIA 

January Term, 1933 


NO. 5916 


District of Columbia, a Municipal Corporation, 

Appellant 

VS. 

Mary F. Selden, 

Appellee 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

The appellant’s brief erroneously states on Pages 1, 3, 
4, and 13 that the appellee was absent from the service at 
her own request and without pay on account of sickness. 
On the contrary, the record shows that by a pri^r judg¬ 
ment of the Supreme Court, affirmed by this Coiirt, No. 
5577, it was established that the appellee was absent un¬ 
der a void order of dismissal, passed by the Board of 
Education without her knowledge or consent. It is true 
that on the advice of her principal, she requested a leave 
of absence for one year, but the Board never acted on her 


2 


application and neither granted nor denied it. In its 
answer to her petition for a mandamus, the Board denied 
that she was even entitled to a leave of absence. The ap¬ 
pellee’s efforts to be reinstated, made personally as well as 
through her attorney before the filing of her petition for 
a mandamus, the filing of her petition for a mandamus, 
and the judgment granting the mandamus, are all incon¬ 
sistent with any theory that she was on leave of absence 
at her own request. Obviously, she was not on leave of 
absence. 

The true record is in substance as follows: The appel¬ 
lee accompanied her declaration with an affidavit of merit 
under the Seventy-Third Law Rule. Among other ex¬ 
hibits, the appellee exhibited with her declaration and 
affidavit, a copy of the printed record in No. 5577, which 
by stipulation (R. p. 13) has not been copied into the 
present record, but is to be considered a part thereof; 
also copies of the writ of mandamus and the Board’s re¬ 
turn thereto, and the Board’s minutes showing the ap¬ 
pellee’s reinstatement at $1440 per annum, effective as of 
January 16, 1930, the date of her dismissal (Supplemental 
R. pp. 10-13). 

The appellee’s declaration, affidavit, and exhibits show, 
in substance, that she was duly appointed matron in the 
Public Schools on July 1, 1917, and served continuously 
until January 15,' 1930, a period of almost thirteen years, 
when she became run down physically and in need of a 
rest from her work. The principal of her school advised 
her that she was entitled to a sick leave of absence without 
pay, so she applied for such leave of absence for a period 
of one year. The Board of Education neither granted 
nor denied her application. The Board did not act on 
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it at all, but instead, without the appellee’s knowledge or 
consent and without any determination whatsoever that 
she was unable to perform the duties of her position, al¬ 
though its rules required a physical and mental Examina¬ 
tion, passed an order terminating her services, “because 
Mrs. M. F. Selden will not be able to return tb service 
for some time on account of ill health.” Thereupon the 
appellee’s name was dropped from the payroll, and there¬ 
after she was treated and considered by the Boardj as being 
entirely separated from the service. When infbrmed of 
these facts, she protested against the action of the Board, 
as did her attorney, Crandall Mackey, Esq., who stated 
to the Board by letter that she “appears to have been very 
unjustly and illegally treated.” She made numerous and 
sundry efforts continuously up to July 25, 19^1, when 
she filed her petition for a mandamus, to have the Board 
rescind its action and reinstate her. Failing in her pro¬ 
tests to the Board of Education and executives of ^he Pub¬ 
lic Schools, the appellee filed an action of mandamus 
against the members of the Board to compel her rein¬ 
statement. The Supreme Court gave the plaintiff a judg¬ 
ment and ordered the issuance of a peremptory writ of 
mandamus, and the Board took an appeal to tbjis court, 
which court affirmed the judgment (No. 5577). After 
the decision of this court in No. 5577, and before the 
actual issuance of a writ of mandamus, the Board of Edu¬ 
cation reinstated the appellee, effective as of January 16, 
1930, at $1440 per annum. She resumed her duties, but 
immediately thereafter the Board amended its minutes 
and attempted to change the effective date of ihe rein¬ 
statement to a subsequent date, as a result of Vhich it 
became necessary to have the writ of mandamus issued. 
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The writ of mandamus commanded the appellee’s resto¬ 
ration to her position as matron with the emoluments 
thereof, as of January 16, 1930. Complying with the 
writ of mandamus, the Board did direct the appellee’s 
restoration to her position as of January 16, 1930, at a sal¬ 
ary of $1440 per annum, and filed a return to the writ of 
mandamus to that effect. The appellee’s attorney held 
conferences with the offices of the Auditor and Corpora¬ 
tion Counsel for the District of Columbia, for the pur¬ 
pose of arranging for payment of her back salary, and 
was advised by both offices that payment would not be 
made unless and until the claim had been reduced to 
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judgment, because of certain rulings by the Comptroller 
General of the United States that such claims could not 
be paid by the appellant unless and until reduced to judg¬ 
ment. Whereupon this action was filed. (R. pp. 1-5, 
and Supp. R. pp. 2-6.) 

The pleas and affidavit of defense did not deny any of 
the facts alleged in the declaration and affidavit of merit. 
The affidavit of defense was made by an assistant super¬ 
intendent of the Public Schools, presumably as an agent 
of the District of Columbia, although the affidavit did 
not so allege (R. pp. 5-9). 

A summary judgment was entered under the Seventy- 
Third Law Rule because of the insufficiency of the affi¬ 
davit of defense (R. p. 12). 

ARGUMENT 
The Issue 

Counsel for appellant base their argument and state¬ 
ment of the issue upon the erroneous assumption that the 
appellee was on a leave of absence at her own request. 


It has been hereinbefore shown that she was absent under 
a void order of dismissal, passed by the Board without 
her knowledge or consent and against her willf Their 
position is entirely inconsistent with the position they 
took on behalf of the Board of Education in Paragraph 
6 of the Board’s answer to the appellee’s petition for a 
writ of mandamus (R. No. 5577, p. 19), wheijein they 
denied that the appellee was even entitled to a jleave of 
absence. 

If the appellee had not been wrongfully dismissed, she 
would not have been absent at all, so far as th£ record 
shows, because the Board did not grant her request for 
a leave of absence and denied that she was even entitled 
to a leave of absence. (R. No. 5577, p. 19.) 


RES JUDICATA 

The argument of counsel for appellant under the head¬ 
ings numbered I, II and IV, deals with the judgment in 
the mandamus case and the effect thereof in this case. 
They state on pages 9 and 10 that the mandamus pase was 
only one step in the controversy, and on page 12 that the 
matter of salary was not involved. This is contrary to 
the record, which shows that the judgment, the \vrit and 
the return to the writ in the mandamus case, and the 
Board’s minutes, not only restored the appelle^ to her 
position, but also gave her the emoluments j thereof, 
namely, $1440 per annum, as of January 16, 1^30, the 
date of her dismissal (Supplemental R. pp. 10r 13, and 
R. No. 5577, pp. 8, 9, and 22). | 

Contrary to the statements on page 10 of appellant’s 
brief, the object of the mandamus case was to have the 
appellee restored to her position and the emoluments 
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thereof as of the date of her dismissal, as the prayer of 
her petition shows. (R. No. 5577, pp. 8-9.) The neces¬ 
sity for the action at bar for back salary appears in ap¬ 
pellee’s affidavit. It was the refusal of the appellant’s 
officials to pay the claim unless and until the claim has 
been reduced to judgment as required by certain rulings 
of the Comptroller General of the United States (Sup¬ 
plemental R. p. 6). 

While nominally the parties to the mandamus proceed¬ 
ing were not the same as in this action, the real parties 
in interest are identical. The Board of Education is a 
branch of the municipal organization. District of Co¬ 
lumbia v. Tyrrell, 41 App. D. C. 463, 42 W. L. R. 114, 
wherein this Court said: 

“The public schools form a branch of the mu¬ 
nicipal organization, and it would seem to be im¬ 
material how the Board of Education, charged 
with their administration and control, are chosen 
or appointed. Barnes v. District of Columbia, 91 
U. S. 540, 545; District of Columbia v. Wood¬ 
bury, 136 U. S. 450, 453. 

“If through the negligence or misconduct of the 
Board of Education an injury is done to person or 
property for which an action would lie in a par¬ 
ticular case, that action would lie against the Dis¬ 
trict of Columbia as a municipal corporation. 


The affidavit of defense in this case was made by an 
assistant superintendent of the Public Schools, presum¬ 
ably on the theory that as an official of the public school 
system, he was an agent or officer of the District of Co¬ 
lumbia. If the officials of the public school system are 
not agents or officers of the District of Columbia, then 


the affidavit of defense made by the assistant! superin¬ 
tendent was wholly insufficient and the judgment should 
be affirmed on that ground alone, because the Seventy- 
Third Law Rule requires that the affidavit must] be made 
by an officer, agent or attorney of a defendant corpora¬ 
tion. 

When the members of the Board were sued ip their of¬ 
ficial capacity by the appellee in the mandamus action, 
they were defended by counsel for the District of Colum¬ 
bia. When the appeal was taken to this court, the pro¬ 
ceedings were on the theory that the District of Columbia 
was the party appellant. No supersedeas or cost bond 
was filed, and the appeal was proceeded witp on the 
theory that under Section 2 of Rule 10 of this ^ourt the 
notation of an appeal operated as a supersedeas] the Dis¬ 
trict of Columbia being the appellant. In oth^r words, 
the mandamus was defended at the expense of th^ District 
of Columbia and on the theory that the District of Co¬ 
lumbia was the party defendant. While noniinally it 
was not the party defendant, it was nevertheles^ the real 
party in interest. The subject matter of the rrjandamus 
proceeding was identically the same as the subject matter 
in this cause of action. Both actions arose oiit of and 
depend upon identically the same facts. i 

Fortunately, as the cases hereinafter cited disclose, it 
is not necessary to resort to vague citations as the appel¬ 
lant has resorted to in its brief, wherein it refers to 34 
Corpus Juris 756, 774. The references of counsel for the 
appellants are to the most general statements ii^ Corpus 
Juris and not to the specific sections of that wojrk cover¬ 
ing this case, which are found on page 1028 pnder the 
heading “Municipal Corporations and Official^” and in 
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Note 54 citing cases in the United States Supreme Court 
and other federal courts and in Illinois, Indiana, New 
York, Oklahoma, and Wisconsin. 

The case of Ransom vs. City of Pierre, 101 Fed. 665, is 
analogous to the case at bar. In that case it is held that an 
action by a bondholder of a city against the city treasurer 
in his official capacity for a mandamus to compel pay¬ 
ment of interest coupons out of money in his hands, is 
virtually an action against the city, and a judgment 
therein adjudging the coupons void may be pleaded in 
bar of a subsequent action against the city by name to 
recover judgment on the same coupons. Circuit Judge 
Thayer, speaking for the court, said: 

“On the argument of this cause it was urged on 
behalf of the plaintiff in error that the trial court 
erred in holding that the judgment in the manda¬ 
mus proceeding was conclusive as respects the 
validity of the bonds in controversy—First, be¬ 
cause * * * and, second, because the parties to the 
mandamus suit and the subject matter of that suit 
were not the same as in the case at bar. The ma¬ 
jority of the members of the court entertain the 
view, however, that neither of these propositions 
is tenable. Concerning the second of these conten¬ 
tions, it may be said that, while the mandamus suit 
was brought against the city treasurer, and not 
against the City by name, yet that officer was sued 
in his official capacity, and not as an individual. 
He did not defend the action for his personal bene¬ 
fit, but in right of the City, and, as custodian of 
its funds, to protect them against an illegal de¬ 
mand. The City permitted him to so defend, and 
the defense was doubtless made at the City’s ex¬ 
pense. In that proceeding the City of Pierre was 
in reality challenging the validity of the bonds now 



in controversy in the name of its treasured, and for 
its own benefit and advantage. If that sujit had re¬ 
sulted differently, the city would not have been 
heard to say that it was not bound by the judgment, 
because it was not sued in its corporate dame, but 
in the name of one of its officers. The record also 
shows that the defenses interposed, litigated, and 
decided in that proceeding were identically the 
same as those which were interposed and litigated 
in the case at bar, except the issue tendered by the 
plea of a former adjudication. Under these cir¬ 
cumstances the last-mentioned plea was Well made, 
and was sustained by the record made in j the man¬ 
damus suit, which was introduced in evidence. 
Holt Co. v. National Life Ins. Co., 25 C.C.A. 469, 
80 Fed. 686; Scotland Co. v. Hill, 112 Tjj. S. 183, 
5 Sup. Ct. 93, 28 L. Ed. 692; In re Ayers, 123 
U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216; Harmon 
v. Auditor, 123 Ill. 122, 13 N. E. 161; 1 Herm. 
Estop, p. 166.” 

In Scotland County v. Hill, 112 U. S. 183, the facts 
show that citizens and taxpayers of a county brought suit 
against county officials to enjoin the issue of certain bonds 
and to have them declared invalid. The injunction was 
granted and the bonds declared void. Subsequently a 
holder of the bonds brought suit against the county. A 
plea of former adjudication was filed and held to be a 
bar to the action by the holder of the bonds against the 
county. Chief Justice Waite of the Supreme Court of 
the United States said: (p. 185) 

I 

i 

a* * * decree in the Wagner suit \tas set up 
as a bar to the action, on the ground th^t the lia¬ 
bility of the County for the coupons was res judi¬ 
cata between the parties. The suit although 
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brought by citizens and taxpayers of the County, 
was, in effect, the same as though brought by the 
County itself. * * * The suit was about the bonds 
and the liability of the County thereon. The de¬ 
cree * * * certainly concluded both Metz and the 
railroad company. * * *” 

The right to back pay under the circumstances of the 
appellee’s case has been recognized in this jurisdiction. 
For example in the case of Heilman vs. District of Co¬ 
lumbia, Sup. Ct. Law No. 60, 354, after compelling the 
Board of Education to reinstate her as a teacher as of the 
date of her dismissal, Mrs. Heilman sued for back pay 
and was awarded a judgment for salary during the entire 
period she had been separated from the service, together 
with all the salary increases to which she became entitled 
during that period, although she had performed no serv¬ 
ices. 

In Howard vs: District of Columbia, Sup. Ct. Law 
No. 73,452, after her attorney had convinced the Board 
of Education that it had wrongfully failed to reinstate 
Mrs. Howard, she sued for back pay from the date upon 
which she was entitled to be reinstated, and she recovered 
a judgment for the salary to which she was entitled from 
the date on which she should have been reinstated to the 
date on which she was actually reinstated, although she 
had performed no services therefor. 

If the situation in this case were reversed, namely, if 
the appellee had not prevailed in her action of mandamus 
against the Board of Education, we would probably find 
counsel for the District of Columbia making the conten¬ 
tion that that judgment was res judicata , and we would 
find them contending that such judgment was conclusive 



of the question of whether or not she was entitled to any 
pay after her dismissal. Similarly, if suit Had been 
brought against the District of Columbia for p^y before 
the filing and determination of the action of mandamus, 
counsel for the District of Columbia probably would 
have contended that plaintiff’s suit was prematurely 
brought and could not be maintained until her right to the 
employment and to pay had been established ifi a pro¬ 
ceeding against the members of the Board to cotnpel her 
restoration. 

THE BOARD OF EDUCATION’S ORDER REINSTATING APPELLEE 
WITH BACK SALARY ESTABLISHED THE DISTRICT 
OF COLUMBIA’S LIABILITY 

The Board of Education is a branch of the municipal 
organization. Under the provisions of the Organic Law 
approved June 20, 1906, the Board is given the sc^le power 
to direct expenditures and is also made the sol^ appoin¬ 
tive power in the public school system. 

In District of Columbia v. Tyrrell, 41 App. D. C. 463, 
42 W. L. R. 114, this court said: j 

“ * * * The act of Congress, approved June 20, 
1906 (34 Stat., 316), undertakes to provide for the 
system of education, under a new arrangement. It 
vests control of the public schools in a Board of 
Education, to be appointed by the Suprerpe Court 
of the District; which board shall determine all 
questions of public policy relating to tHe public 
schools, appoint the executive officers, define their 
duties, and direct expenditures. It shall ailso make 
an estimate in detail for the amount of ifioney re¬ 
quired for the schools for the coming year!, and the 
Commissioners shall transmit the same in their an¬ 
nual estimate of appropriations for the j District. 
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The public schools form a branch of the municipal 
organization and it would seem to be immaterial 
how the Board of Education, charged with their 
administration and control, are chosen or ap¬ 
pointed. Barnes v. D. C., 91 U. S. 540, 545; D. C. 
v. Woodbury, 136 U. S. 450, 453 ” 

In other words, the Board of Education is vested with 
the sole power of determining and fixing the District of 
Columbia’s liability for the payment of salaries to em¬ 
ployees in the public school service. Therefore, when 
the Board of Education makes an appointment to the 
service and fixes the salary of the appointee, it thereby 
determines and fixes the liability of the District of Co¬ 
lumbia. 

The record shows that at its meetings held May 18, 
1932, and September 7, 1932, the Board reinstated the ap¬ 
pellee at a salary of $1440.00 per annum, effective on and 
after January 16, 1930, the date of her dismissal (Supple¬ 
mental R., pp. 9 and 13). Upon such action by the Board, 
the District of Columbia became liable to the appellee 
for back salary from January 16, 1930, as claimed in her 
declaration. 

The Board of Education could lawfully create that ob¬ 
ligation even if there was no appropriation therefor. 
D. C. v. Marsh, 47 App. D. C. 59; 45 W. L. R. 745. 

APPELLANT’S CONTENTION THAT THE DECLARATION WAS 

DEFECTIVE IS WITHOUT MERIT 

Under the heading numbered III, counsel for appel¬ 
lant contend that the declaration is defective because, they 
state, it contains no averment that the appellee requested 
to be returned to work or that she was able to work. On 
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the contrary, the declaration, affidavit of merit, 


and ex¬ 


hibits show that the appellee requested to be returned and 
was able to return to the service. They show that from the 
very time she first received notice of the Board^ wrong¬ 
ful action dismissing her from the service, she protested 
personally, as well as through her attorney, and sought 
reinstatement. The declaration, as well as the affidavit of 
merit, alleges that her efforts for reinstatement continued 
to and culminated in the filing of her petition fdr a man¬ 
damus, and shows that by her petition for a idandamus 
she actually sought to compel the Board to accept her 
services, and that as soon as she succeeded, she resumed 
the performance of her duties (R. pp. 1-5 and Supple¬ 
mental R. pp. 2-9). These facts are not denied in the 
pleas or affidavit of defense (R. pp. 5-9). j 

The appellee’s petition for a writ of mandamfis, which 
appears in record No. 5577, pp. 1-9, which recorji was ex¬ 
hibited with the declaration and affidavit of merit, al- 
leged, and it was not denied by the Board of Education, 
that the appellee was able to and did perform satis¬ 
factorily and efficiently the duties of her position. 

In other words, the appellee alleged facts shoeing that 
she offered her services and was able to serve. The dec¬ 
laration is not bad simply because it failed to use the exact 
words. Allegations of equivalent facts are sufficient. 
What stronger allegation of tender of her services could 
she have made than the allegations of fact shoeing that 
she actually compelled the Board to accept her services, 
and what is more conclusive of ber ability to serve than 
the fact that she did serve when permitted? Further¬ 
more, if, as we contend, the judgment in the ifiandamus 
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proceeding is res judicata , even these allegations were 
unnecessary. 

The appellee was wrongfully dismissed, hence wrong¬ 
fully denied her right to serve, and her actual ability to 
serve is immaterial because the District of Columbia is 
estopped from taking advantage of its own agency’s 
wrong. As hereinbefore shown, the appellee would not 
have been absent at all, so far as the record shows, if she 
had not been wrongfully dismissed, because the Board 
did not grant her request for a leave of absence and de¬ 
nied that she was even entitled to a leave of absence (R. 
No. SS77, p. 19). 


THERE IS NO ALLEGATION IN THE AFFIDAVIT OF DEFENSE 
THAT THE SALARY WAS PAID TO A DE FACTO OFFICER 

Under the heading numbered V, counsel for appellant 
contend that the appellee was not entitled to back pay be¬ 
cause in her absence her position was filled by another, 
who was paid the salary therefor. 

There is no merit to this contention. The affidavit of 
defense does not allege that the salary was paid to a de 
facto officer. The affidavit is absolutely silent on the 
point, and the averment in the pleas to that effect is un¬ 
supported by the affidavit, as this court many times has 
held necessary. (R. pp. 7-9.) 

The appellant’s brief refers to cases collected in the 
note in L. R. A. 1918-c, 370. That note, as stated in the 
introduction thereto, is a supplement to the notes in 19 
L. R. A. 690 and 16 L. R. A. (N. S.) 796. These notes 
show by the author’s own statement that they are not 
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applicable in the case at bar, for the author ^tated as 
follows: 

i 

“The right of an officer who has been suspended 
or removed from office to recover salary during 
the period of suspension has been regarded as a 
somewhat different question from that included in 
this note, and is reserved for separate treatment.” 
19 L. R. A. 690. 

“Cases involving the right of an officer |who has 
been suspended or removed from office tc( recover 
salary during the period of suspension have not 
been included in this note.” 16 L. R. A| (N.S.) 
796. 

I 

| 

As already shown, this question of law is not involved 
because the affidavit of defense contains no sujch aver¬ 
ment. 

CONCLUSION 

i 

In conclusion it is respectfully submitted (1) that the 
appellant’s failure to deny the facts alleged in the declara¬ 
tion and affidavit of merit was an admission therjeof; (2) 
that the judgment in the mandamus action is res judicata 
and established the fact that the appellee was absent from 
the service under a void order of dismissal and not by 
virtue of a leave of absence; (3) that it further estab¬ 
lished that the appellee was entitled to the position and 
the salary thereof from the date of her disnjiissal, as 
claimed; (4) that if the Board of Education ! is not a 
branch of the municipal organization, then the assistant 
superintendent of schools who made the affidavit of de¬ 
fense is not an officer or agent of the District of Colum¬ 
bia, and the affidavit of defense made by him is wholly 
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insufficient because not made by an officer, agent, or at¬ 
torney of the appellant corporation as required by the 
provisions of the Seventy-Third Law Rule, under which 
it was filed; (5) that by its order reinstating the appel¬ 
lant at a salary of $1440.00 per annum, effective as of 
January 16, 1930, the Board of Education, being the sole 
appointive power and having the sole power to direct 
expenditures in the public school system, established and 
fixed the appellee’s right to receive and the appellant’s 
liability to pay the back salary; and (6) that the judg¬ 
ment of the lower court should be affirmed. 

Respectfully submitted, 

Arthur J. Hilland, 
Benjamin H. Saunders, 
Bernard W. Conger, 

Attorneys for Appellee . 







